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of six miles, and located said main ditch about half a mile from the old 
ditch. In an action by plaintiffs constituting the minority, for an injunction 
to restrain the maintenance of said new ditch as the main ditch of said 
community, held, that the plaintiffs were entitled to the injunction. 
Candelaria et al. v. Vallejos et al. (1905), — N. M. — , 81 Pac. Rep; 589. 

A community ditch is so called because it is constructed and maintained 
by a community of persons, for their common good, to divert and convey 
water for the irrigation of their lands. This case is noteworthy in that it 
defines the relations of the parties constituting a community ditch and, when 
the legislature has incorporated an acequia, making it an "involuntary quasi 
public corporation," it indicates to what extent the incorporation act may 
modify the original relations so denned. The majority of the court hold that 
every member of the acequia acquired a property right in the main ditch, the 
right to have the original community ditch run through or near their lands 
upon its ancient course, and 1 that this right was secured by the original 
mutual understanding on which the ditch was constructed upon such course. 
And also, that the legislature could not, by vesting in the commissioners 
"general charge and control of all affairs pertaining to the same (acequia)," 
give these officers or a majority any more power to change the course of the 
ditch as against the minority, than they would have had under the com- 
munity agreement as existing before the act of incorporation. It was implied, 
however, in the original agreement, that a modification of the original plan 
would be permitted if it proved to be an "absolute impossibility" to maintain 
any portion of the original ditch ; but the evidence of floods and a washing out 
of the old main ditch where abandoned, was not sufficient to justify an 
inference of "absolute impossibility." The minority take the position, on 
the other hand, that the property right in the owners was but a tenancy in 
common, citing Bradley v. Harkness, 26 Cal. 69; Jones v. Parsons, 25 Cal. 100; 
Parke v. Kilham, 8 Cal. 77, 68 Am. Dec. 310; and that the majority may 
change the course of the ditch if to the manifest advantage of the greatest 
number. Under the circumstances of the establishment of this ditch, to deny 
the plaintiffs a less property right than that set forth in the majoriy opinion 
would be unjust. The original course was settled by mutual agreement and 
concession. The course of the acequia through or near the lands of the 
plaintiffs was absolutely essential to the value and fertility of their land. 
It was this added value of their property that measured the worth of their 
property right, and it would be valueless if the majority could change the 
location of the ditch at will or even for any cause short of absolute impossi- 
bility of maintenance. The reason behind the rule of corporation law that 
material changes may not be made without the assent of every stockholder 
is strong in its application and force in a case like the present. See Stevens v. 
The Rutland and Burlington R. R. Co. et al., 29 Vt. Rep. 545; Cunliff v. 
The Manchester and Bolton Canal Co., 13 Cond. Equity Rep. 131, (noted in 
2 Rus. and Mylne 480). 

Landlord and Tenant — Renewal of Lease — Trade Fixtures— Removal. 
— Defendants had leased premises at $75 per month for the term of five years, 
during which time they had attached fixtures. The original lease contained 
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an option for renewal for another five years at the rate of $100 per month. 
Instead of exercising this option, however, defendants entered into an 
agreement with testatrix for five years at the same rental of $75. In this 
lease nothing was said in regard to the fixtures. Held, that defendants had 
lost their right to the fixtures and should be restrained from removing them 
on the termination of the second term. W adman et al. v. Burke et al. (1905), 
— Cal: — , 81 Pac. Rep. 1012. 

In the court's opinion, the silence of the second lease as to the fixtures 
and the fact that the rent was less than in the option for renewal, indicated 
an intention of surrendering the fixtures in consideration of the reduced rent. 
It cites with approval, Watriss v. Nat. Bank, 124 Mass. 571, 26 Am. Rep. 694, 
and Marks v. Ryan, 63 Cal. 107. It is undisputed that trade fixtures may be 
removed by the tenant during his term. Pemberton v. King, 13 N. C. 376; 
Kile v. Giebner, 114 Pa. St. 381, 7 Atl. 154; Van Ness v. Pacard, 27 U. S. 137; 
Perkins et al. v. Swank et al., 43 Miss 349. But if not removed during 
the term they become the property of the landlord. Cromie et al v. Hoover, 
40 Ind. 49; Davis et al. v. Buff urn, 51 Me. 160. And when a tenant with the 
right to remove fixtures erected by him accepts a new lease without reserva- 
tion of such right, and it appears that it is not in extension of the old lease, 
the right to remove them is lost. Abell v. Williams, 3 Daly 17; Wright v. 
Macdonnell et al., 27 S. W. 1024; Williams v. Lane, 62 Mo. App. 66. But it 
is not always clear whether the new lease is, or is not, in substance an exten- 
sion of the old. In this case, the court was divided on this question, the 
minority considering it in substance a renewal of the old lease and therefore, 
that the tenant could remove his fixtures. Probably the weight of authority 
is in accordance with the California decisions, that if the tenant takes a 
new lease, without any stipulation on the subject, it is a new term, not an 
extension of the old, and the right to remove is lost. Watriss v. Nat. 
Bank, supra; Cook v. Schied, 6 Ohio Dec. 867; Loughran v. Ross, 45 N. Y. 
792, 6 Am'. Rep. 173; Carlin v. Ritter et al., 68 Md. 478, 6 Am. St. Rep. 467. 
The other line of decisions rightly recognizes that this rule is, at best, a harsh 
one, and that where possible the second lease should be considered an 
extension of the previous one. In this case, for instance, the terms of the 
two leases were identical, both as to duration and rental, and the second 
could clearly be construed as an extension. As between landlord and tenant 
it has been repeatedly stated that the greatest latitude and indulgence should 
be allowed in favor of the claim to have any specific articles considered as 
personal chattels as against the claim in favor of the freehold or inheritance. 
Perkins et al. v. Swank, supra ; Van. Ness v. Pacard, supra. It is difficult to 
see why this latitude should be absent in this phase of the law of fixtures 
and all the presumptions be against the tenant. The fact that the fixtures 
are not mentioned in the second lease and that the defendants covenant 
"to keep and repair and return in as good state and condition" should not 
indicate that the fixtures are surrendered, unless from the lease itself an 
understanding to that effect is plainly inferable. Kerr v. Kingsbury, 39 Mich. 
150, 33 Am. Rep. 362; Beloit Second Nat. Bank v. O. E. Merrill Co., 
69 Wis. 501. 



